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UNFAIR 
BUYBACKS 

Buybacks 
 

Under a buyback scheme, the company repurchases outstanding shares of the 
company in order to bring down the number of the company’s shares in the 
market. The company extinguishes such repurchased shares.   
 
A buyback is done by the company for several reasons:  
 

 to improve the company’s performance  ratios such as  EPS, return on 
equity  

 to distribute to shareholders surplus cash held by the company which is 
not required for the business  

 as a protective measure  from hostile takeovers   
 to increase the promoters’ holding in the company  
 to delist the company 
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Buyback schemes against minority investors 
 

 Earlier, companies (usually MNCs) which desired to delist used the buyback 
process as a tool to bring down the public shareholding below 10% which 
would allow the companies to delist its shares. But now as per SEBI’s new 
Takeover Code “if after buy back the promoters’ stake increases to more 
than 90% then it has to compulsorily first bring down its stake in the 
company to 75% within one year”.  
 

 In India, Sec 77A of the Companies Act, 1956 is the route / law to be followed 
for buyback, but many companies have wrongly used section 391 of the 
Companies Act, 1956, which is generally followed for mergers and 
acquisitions. This section (391) is followed to carry out restructuring of 
capital, after approval by shareholders and creditors and appropriate court 
sanction.  

 
 Section 391 of the Companies Act, 1956, lets the company avoid many of the 

checks and balances that exist under the normal buyback route under Sec 
77A. Under Section 391 there is the provision of negative consent, whereby 
if the shareholder does not explicitly reject the scheme,  it would be assumed 
that he/ she has  accepted the scheme. This clause is considered investor 
unfriendly and a bad corporate practice.  
 
 

 

Sect 77A  Sect 391 

Buyback cannot exceed 25% of the 
net worth 

No such restrictions 

Payment to be effected only in cash Companies can use other means 
Post buyback debt to equity ratio 
should not exceed 2:1 

No such restrictions 
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SEBI’s amendments to SEBI Regulations 1988 buyback, as on 25 June 2013 
 
To align with changing market realities and to enhance the efficiency of the 
buyback process, the following amendments were made: 

 Minimum buyback has been increased to 50% from existing 25%.  
 Maximum buy back period has been reduced to 6 months from 12 

months. 
 The company has to create an escrow account towards security for 

performance- with an amount equivalent to at least 25% of the amount 
required for buyback. 

 The company shall not raise further capital for a period of one year as 
against existing six months under the previous regime.   

 The company shall not make any buyback offer within a period of one 
year from the date of closure of the preceding offer. 

 The promoters of the company shall not execute any transaction, either 
on-market or off-market, during the buy-back period. 

The companies can buy back 15% or more of networth (paid up capital and free 
reserves) only by way of tender offer. 

 
CASE STUDIES Sterlite Industries Ltd (2002) 

 
Sterlite Industries Ltd (SIL) at its board meeting held in December 2001 
approved the scheme of purchase and consequent cancellation of equity shares 
of the company. They used the provisions of Section 391 to pursue this. Sterlite 
planned to purchase a maximum of 50% of outstanding equity shares i.e. 2.8 
mn equity shares of face value Rs 5 at a consideration of Rs. 150 per share. The 
consideration was to be discharged in the form of Rs. 100 in cash and Rs. 50 by 
way of 10% secured non-convertible debentures, redeemable 35% each in the 
4th year and 5th year and 30% in 6th year. SIL mailed cheques representing 
2/3rd value of the investors’ shares holding (the cash component). This 
confused many investors who thought it was mandatory to accept the cheques. 
Where investors had not replied back/not returned cheques, it was deemed 
that they have accepted the scheme and were ready to surrender their shares 
in the company.  
 
Status: In June 2002, SEBI moved the Bombay High Court requesting a stay on 
the buyback since they viewed the scheme unfair to investors. However in July 
2002, the High Court rejected SEBI’s contention.  Under the buyback scheme, 
20,068,004 shares, i.e. 35.8% of the share capital, were repurchased by the 
company and extinguished.   The Promoter’s stake in the company increased 
from 43.1% to 67.3%. 
 
Godrej Industries Ltd (2002) 
 
Godrej Industries also used section 391 of the Companies Act, 1956 for 
buyback scheme. GIL sought a negative consent from investors for its buyback 
offer. GIL planned to purchase a maximum 40% of equity shares i.e. 24,684,087 
equity shares of face value Rs 6 at a consideration of Rs. 18 per share. GIL 
ultimately purchased 13,068,276 equity shares (21.2% of total share capital) 
and cancelled them. The Promoter’s stake increased from 71.4% to 88.6%. 
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UNFAIR 
DELISTING 

 
Delisting 
 
Delisting means a permanent removal of shares of a listed company from 
public trading on the stock exchange. Shares are acquired by the promoter of 
the company and then taken off the exchange. Delisting does not reduce capital 
of the company and can be voluntary or forced.  
 
Delisting may be viewed as unfair when shareholders feel that the exit price 
offered is lower and not reflective of the company’s true worth. When the 
markets are down the exit price is generally much lower than the company’s 
book value. Minority shareholders often conclude that they do not have much 
of a choice and end up surrendering   their shares at the exit price offered- they 
fear their shares may turn illiquid once the shares eventually do get delisted. 

 
 
CASE STUDY Fresenius Kabi Oncology Ltd (Fresenius): Delisting 

 
In order to meet SEBI’s minimum public shareholder limits Fresenius went for 
Offer for Sale (OFS) and the promoters divested 9% from their holding of 90%. 
The promoters’ stake came down to 81%.  The promoters then proposed to 
delist the shares of the company. It is observed that after increasing public 
shareholding through OFS route the company suddenly changed track and 
chose to get delisted.  
 
If the company were to get delisted pre OFS then the promoters would have 
had to buy back at least 5% (half of the public shareholding of 10%)  After OFS 
the company had to buy back at least 9.5% out of the 19% public shareholding.  
 
SEBI received complaints from investors alleging that the entities which 
recently purchased shares in the OFS may have participated in the OFS with 
intent to subsequently tender their shares at an artificially higher price in the 
bid for the delisting offer. The shares sold recently in the OFS were 9% and a 
9.5% buy back was required to delist the shares of the company. The logic of 
such moves is not clear.  
 
Status: SEBI in its order dated 22 July 2013, allowed the promoters to proceed 
with the delisting, subject to the condition that, the pre OFS promoter 
shareholding [i.e., 90% and not 81%] be considered for computing the 
percentages for buyback under regulation 17 of the SEBI (Delisting of Equity 
Shares) Regulations, 2009 (Delisting Regulations) to determine whether the 
delisting is successful. This meant that promoter had to take their holding to a 
minimum of 95% in order to delist its shares from stock market. However in 
the present case, the promoters had to increase their holding to just the 
minimum of 90.5% to get delisted.   
 
However, Securities Appellate Tribunal (SAT) in its order dated 10 September 
2013 allowed the promoters of Fresenius to go ahead with the delisting offer 
without the condition imposed by SEBI. SAT was of the view that the law must  
operate uniformly to maintain its sanctity and there can be no question of SEBI  
specifying a different criterion. The allegations made by the investors that the 
investors who purchased shares in OFS were acting on behalf of the promoters 
could not be proved. 
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IiAS Comments 
 
Though the above practise is not likely to be categorized as a fraud, the manner 
in which the buyback was conducted appears to be against the interest of 
investors/minority investors as it leaves them with limited choice. 
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Disclaimer 

This document has been prepared by Institutional Investor Advisory Services India Limited (IiAS).  

The information contained herein is from publicly available data or other sources believed to be reliable, but 

we do not represent that it is accurate or complete and it should not be relied on as such. IiAS shall not be in 

any way responsible for any loss or damage that may arise to any person from any inadvertent error in the 

information contained in this report.  

This document is provided for assistance only and is not intended to be and must not alone be taken as the basis for any 

investment decision. The discussions or views expressed may not be suitable for all investors. This information is strictly 

confidential and is being furnished to you solely for your information. This information should not be reproduced or redistributed 

or passed on directly or indirectly in any form to any other person or published, copied, in whole or in part, for any purpose. This 

report is not directed or intended for distribution to, or use by, any person or entity who is a citizen or resident of or located in any 

locality, state, country or other jurisdiction, where such distribution, publication, availability or use would be contrary to law, 

regulation or which would subject IiAS to any registration or licensing requirements within such jurisdiction. The distribution of 

this document in certain jurisdictions may be restricted by law, and persons in whose possession this document comes, should 

inform themselves about and observe, any such restrictions. The information given in this document is as of the date of this report 

and there can be no assurance that future results or events will be consistent with this information. This information is subject to 

change without any prior notice. IiAS reserves the right to make modifications and alterations to this statement as may be required 

from time to time. However, IiAS is under no obligation to update or keep the information current. Nevertheless, IiAS would be 

happy to provide any information in response to specific queries. Neither IiAS nor any of its affiliates, group companies, directors, 

employees, agents or representatives shall be liable for any damages whether direct, indirect, special or consequential including 

lost revenue or lost profits that may arise from or in connection with the use of the information. The disclosures of interest 

statements incorporated in this document are provided solely to enhance the transparency and should not be treated as 

endorsement of the views expressed in the report. The analyst for this report certifies that all of the views expressed in this report 

accurately reflect his or her personal views about the subject company or companies and its or their securities, and no part of his 

or her compensation was, is or will be, directly or indirectly related to specific recommendations or views expressed in this report. 

The information provided in these reports remains, unless otherwise stated, the copyright of IiAS. All layout, design, original 

artwork, concepts and other Intellectual properties, remains the property and copyright of IiAS and may not be used in any form or 

for any purpose whatsoever by any party without the express written permission of the copyright holders. 
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About IiAS 
Institutional Investor Advisory Services India Limited 
(IiAS) is a proxy advisory firm, dedicated to providing 
participants in the Indian market with independent 
opinion, research and data on corporate governance issues 
as well as voting recommendations on shareholder 
resolutions for over 300 companies.  
 
IIAS provides bespoke research, valuation advisory 
services and assists institutions in their engagement with 
company managements and their boards.  
 
To know more about IiAS visit www.iias.in 
 
Institutional Investor Advisory Services 
15th Floor, West Wing, 
P J Tower, Dalal Street, 
Fort, Mumbai - 400 001 
India. 
 
Contact 
solutions@iias.in  
T: +91 22 2272 1570-3 
F: +91 22 22721574 
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